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INTRODUCTION

Sonila Danaj
CC-BY, https://doi.org/10.3986/9789610508366_01

This book presents the issue of access to information in the posting of
workers. The authors identify and assess the practices and challenges
of construction companies involved in the posting of workers, either as
posting companies sending their workers to provide a service from one
European Union (EU) country to another or as a user company that receives
the services provided by posting companies and their posted workers. The
chapters in this book contribute to the debates on the posting of workers
by filling a gap in understanding how transnational posting companies and
user or receiving companies find and use information in their interaction
with national institutions and how that affects their overall performance in
terms of the correct application of the posting rules and the protection of
labour and social standards. The studies focus on the specific case of the
construction sector as one of the main sectors where posting occurs (De
Wispelaere et al., 2020) and where both larger companies and SMEs as
well as self-employed are active. Consequently, this sector covers a great
diversity of “companies”, allowing for a stratified understanding of posting
and receiving companies’ challenges.! The book consolidates the findings
of the transnational research project titled “Assessment of the channels of
information and their use in the posting of workers” (INFO-POW), co-funded
by the European Commission and implemented in Austria, Belgium, Italy,
Slovakia, and Slovenia during 2022-2024.

The provision of services through posting has become one of the most
important cross-border labour mobility forms. In 2021, there were around
1.7 million cross-border workers in the EU and EFTA (European Free Trade
Association), while 3.6 million postings were distributed among an estimated

1 In this book, the authors in the different chapters use the terms “undertaking” and
“company” interchangeably. Likewise, they refer to the undertakings/companies in
the receiving countries who make use of the services of posted workers either as user
undertakings/companies or receiving undertakings/companies interchangeably.
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2.6 million individuals (Hassan et al., 2023). The literature on the posting of
workers has underlined the complexity of the regulatory posting regime and
its implications for the companies and workers involved (Arnholtz & Lillie,
2020; Bottero, 2020; Danaj et al., 2021; Houwerzijl & Berntsen, 2020). Of
particular concern have been matters of “regime shopping”, rule avoidance
and circumvention, and the vulnerability of posted workers exposed to
unequal and often precarious terms and conditions (Arnholtz & Lillie, 2023;
Cremers, 2020; Houwerzijl, 2014; Berntsen & Lillie, 2015; Lillie & Wagner,
2015). In these studies, it is argued that posting companies intentionally
choose the national regulatory regime that is more convenient for them
and circumvent other regulations that might be costlier or otherwise
inconvenient. However, the authors also recognise that many posting
companies are often just confused about the rules by which they must abide
(see Berntsen & Lillie, 2015; Houwerzijl & Berntsen, 2020).

Access to information has been identified as one of the key aspects
relating to rule compliance in the posting of workers. The main challenges
reported by the existing academic and grey literature include accessing
the information on applicable terms and conditions of employment, the
administrative requirements for service providers and receiving companies,
the quality of the information provided, and the capacities of posting and
receiving companies to find and make sense of the information on posting
to abide by the applicable regulations (Cillo, 2021; Canék et al., 2018; Cukut
Krili¢ et al., 2020; Danaj et al., 2021; De Wispelaere et al., 2021; European
Commission, 2019; Eurofound, 2020; Kovacova et al., 2021; Zélyomi & Danaj
2019).

In fact, access to information is explicitly referred to in the EU
posting regulations. The regulatory framework of posting underlines the
importance of access to information for posting companies and for workers,
not only in terms of rights but also in the function of regulatory compliance.
The Posting of Workers Directive (Directive 96/71/EC) established minimum
standards for posted workers, such as working conditions, wages, and social
protection. Inaddition, Directive 2014/67/EU on the Enforcement of Directive
96/71/EC concerning the posting of workers stipulates the establishment of
coordination mechanisms among Member States and the provision of tools
for better control and inspection of employers’ compliance with posting
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rules. Paragraph 18 of the Recital of the Enforcement Directive connects
compliance to access to information by stating:

Difficulties in accessing information on terms and conditions of
employment are very often the reason why existing rules are not
applied by service providers. Member States should therefore ensure
that such information is made generally available, free of charge and
that effective access to it is provided, not only to service providers
from other Member States, but also to the posted workers concerned.

Article 5 (§§ a-d) of the Enforcement Directive stipulates the Member States’
obligations in improving access to information. These points require EU
Member States to provide information on the posting of workers free of
charge in a user-friendly format and accessible languages. Article 5 further
requires the establishment of national platforms on a single website for
the posting of workers and linking information available through various
channels to facilitate navigation. Article 5 also requires Member States to
indicate a contact person at the liaison office in charge of dealing with requests
for information (§§ e).

In 2020, Directive 2018/957/EU amending Directive 96/71/EC came
into force, aiming to further strengthen the protection of posted workers by
improving their working conditions and ensuring equal pay. The amended
Directive 2018/957/EU mentions remuneration specifically (Article 3) and
states that lack of access to up-to-date information should be considered
when enforcement agencies inspect and aim to issue fines and penalties
to posting and/or user undertakings. In other words, the new Directive
reinforces the connection between access to information and posting rule
compliance in reference to the repercussions companies face in instances
of non-compliance:

[...] the determination of the penalty should take into account, in
particular, whether the information on the single official national
website on the terms and conditions of employment was provided in
accordance with Article 5 of Directive 2014/67/EU (Paragraph 21 of the
Recital).
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Therefore, Member States have a direct interest in ensuring the quality and
completeness of the information provided since, with the entering into
force of the amended Directive 2018/957/EU, national authorities now hold
an obligation to “take into account” the absence or incompleteness of the
information provided by said websites when determining the proportionality
of penalties in case of infringement of the posting rules.

EU institutions have also underlined the importance of access to
information in the posting of workers. The European Court of Justice
has shown a clear willingness to assess the proportionality of sanctions
introduced by Member States against posting companies (Rocca, 2020).
Likewise, the European Labour Authority (ELA) has established a Working
Group on Information, whose roleis to review and provide recommendations
and guidelines to improve the single official national websites on posting.

The legal obligations have led to the setup of various channels of
information provided by state and non-state actors. Assessments of these
channels in the academic and grey literature have looked at the regulatory
framework, the content, and the way the information is presented (Cillo,
2021; Canék et al., 2018; Cukut Krili¢ et al., 2020; Danaj & Z4lyomi, 2018;
Danaj et al., 2021; De Wispelaere et al., 2021; European Commission, 2019;
Eurofound, 2020; Jorens & De Wispelaere 2019; Kovacova et al., 2021; Z6lyomi
& Danaj 2019). They find that although single official national posting
websites have been established throughout the EU, considerable gaps exist
in the legislation in many Member States on the criteria for the information
these websites should contain. Another finding is that the format in which
information is presented is too diverse in too many critical aspects to attain
the legally defined objectives of the Directive. The information on national
websites varies from mere extracts of national and EU legislation to more
interactive or accessible content. Most information is provided in the
Member States’ national language(s), and although most websites might
also have an English version, others provide information in more languages.
However, the criteria for the selection of languages are not transparent
and often lack justification. As a result, these studies have concluded that
the information provided on the posting of workers is insufficient and/
or difficult to access by the stakeholders for whom it should be provided;
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therefore, there remains considerable room for improvement regarding the
channels of information provided and awareness.

The abovementioned assessments and research reveal that it remains
unclear to what degree existing channels of information are used by posting
and receiving companies and in what way(s), thus indicating a gap in the
perspectives of posting and receiving companies. The few available studies
suggest that posting companies often remain unaware of all the posting
rules and that the available channels of information do not necessarily
meet the needs they might have. A recent qualitative study by Danaj et al.
(2021), focusing on employer practices in the construction sector, found
that even though the amount of information available to posting companies
is increasing, this does not necessarily translate to better access to this
information. Companies have difficulties accessing the information on
posting either because it is not sufficiently available, not available in a
language they speak, or because of several difficulties in navigating and
processing the available information in a practical and useful manner.
These challenges are exacerbated in cases of the posting of third-country
nationals, where posting and migration rules overlap (Cukut Krili¢ et al.,
2020). In addition, De Wispelaere et al. (2021) found that employers in the
live performance sector were also largely unaware of the (revised) posting
rules and informed themselves on these rules mainly through the “client”
or other colleagues. Overall, these results reveal that the target audiences
underuse the official sources of information. The use of private legal and
accounting firms and other consultancies by various posting companies
also suggests the need for support in accessing and processing information
on the side of the companies (Arnholtz & Andersen, 2018; Danaj et al., 2021).

Company profile, in particular size, placement in the subcontracting
chain, and country of establishmentalso play arole in their practices (Afonso,
2012; Arnholtz, 2019). Larger companies at the top of the subcontracting
chain are more inclined to comply with regulations than others further
down the subcontracting chain (Arnholtz, 2019; James et al., 2015). Medium-
sized companies in the middle of the chain feel double pressure. On the one
hand, the pressure of compliance transferred by the main contractors and,
on the other hand, the need for more flexibility to make a profit. Finally, in
line with the arguments from this field, the smaller companies at the end of
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the chain are described as the least likely to comply with the rules (Arnholtz,
2019; see also Wills, 2009). Likewise, the country of establishment also plays
a role regarding which companies are more likely to comply with the rules.
For instance, companies established in the host country and EU companies
frequently active in the host country are more inclined to comply than other
foreign companies (Arnholtz, 2019). Linking company size with financial
capacities and rule enactment, Danaj et al. (2021) find that the larger
companies can navigate the complexity of the posting regulatory framework
with the support of specialised services companies, such as consultancies,
lawyers, and accountants (see also Arnholtz & Andersen 2018), while the
smaller companies often cannot afford such services. Therefore, companies
with fewer resources must find, access, and process information on their
own but may not always have the necessary human resources and skills to
follow through.

Past research clearly indicates significant challenges in accessing and
processing information on the posting of workers. However, based on these
studies, it has been unclear what specific challenges posting companies
experience. Taking stock of the existing literature, the case studies in this
book provide the first comprehensive analysis of the channels of information
in the posting of workers available to posting and receiving companies and
assess the practices, needs, and challenges of these companies related to
information on posting. They also provide examples of good practices and
recommendations in the five studied country contexts.

The book is structured as follows. After the introduction, the mixed
methodology applied in all five case countries is explained in detail. Next,
each country case, focusing on Austria, Belgium, Italy, Slovakia, and
Slovenia, is presented individually. Each country chapter first provides
the channels of information and company practices, then the posting
and receiving companies’ challenges and needs, followed by information
providers’ challenges and efforts to improve access to information. The
book’s final chapter provides conclusions and recommendations drawn
from the participants in the research activities in all five countries and the
reflections of the researchers involved.
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